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Lawyers In Business
JUSTIN A.

STANLEY*

I.
In the 1955 disciplinary case of In Re Carlsen, Justice Jacobs of
the Supreme Court of New Jersey observed "[p]erhaps society would
be better served if practicing attorneys were to remain full-time lawyers
rather than become part-time business men."' Even though most
lawyers probably have remained "full-time lawyers," there have been
others who, since the early days of the Republic, have engaged in
business activities along with their practice. Those so engaged have
almost inevitably run into conflict of interest problems, sometimes
resulting in disciplinary actions against them. 2
The cases usually involved situations where the lawyer or client
had loaned or invested funds in an enterprise in which the other had
an economic interest, and where the inevitable conflict between the
lawyer's economic interest and his or her primary duty to the client
was great. Even so, and despite the expression of Justice Jacobs, no
case or rule of professional conduct prohibited a lawyer from engaging
in business activities while remaining a practicing lawyer.
Indeed, the rules of professional conduct contemplate such activities. For example, Rule 5-104 (a) of Canon 5 of the Illinois Code of
Professional Responsibility3 recites:
Mr. Stanley is a member of the law firm of Mayer, Brown & Platt in
Chicago. He was graduated from Dartmouth College in 1933 and Columbia Law
School in 1937. Mr. Stanley is a past president of both the Chicago Bar Association
and the American Bar Association. Mr. Stanley chaired the ABA Commission of
Professionalism which issued an extensive report on the profession in August 1986.
Mr. Stanley expresses his indebtedness to his associate, Marlaine McVisk, for
her assistance in the preparation of this article.
*

1. 17 N.J. 338, 111 A.2d 393, 397 (1955).

2. E.g., Randall v. Brigham, 74 U.S. (1,Wall.) 523 (1968); Roby v. Colehour,
135 Ill. 300, 25 N.E. 777 (Ill. 1890); In re Smyzer, 108 N.J. 47, 527 A.2d 857 (N.J.
1987); In re Harrington, 301 Or. 18, 718 P.2d 725 (1986); Committee on Professional
Ethics and Conduct of the Iowa State Bar Ass'n v. Baker, 269 N.W.2d 463 (Iowa
1978).
3. CODE OF PROFESSIONAL RESPONSIBI TY,
ILL. REv. STAT., ch. Il 0A, Rule 5-

104(a) (1985).
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A lawyer shall not enter into a business transaction with
a client if they have conflicting interests therein and if the
client expects the lawyer to exercise his professional judgment
therein for the protection of the client, unless the client has
4
consented after full disclosure.
As reflected in conversations with sole practitioners, lawyers in
small firms and lawyers in non-urban communities, the part-time
4. Id. The evolution of ethical rules regarding attorney-client business transactions shows an increasing awareness by the profession of the problems inherent in
these transactions coupled with increasingly stringent rules governing an attorney's
participation. The Canons of Professional Ethics, which were adopted by the American Bar Association in 1908, did not address attorney-client transactions specifically,
but focused generally on courtroom practice and adversarial representation. CANONS
OF PROFESSIONAL ETmCS (1908); accord C. WOLFRAM, Modern Legal Ethics 54 (1986)
[hereinafter WOLFRAM]. Thus, Canon 6 required that an attorney disclose the circumstances of any interest he had in the controversy at the time of retainer and prohibited
an attorney from representing conflicting interests, Canon 10 prohibited acquiring an
interest in the subject of litigation and Canon 11 prohibited an attorney from taking
advantage of client confidences. CANONS OF PROFESSIONAL ETHICS Canons 6, 11, 37
(1908).
Most attorneys today are subject to the Code of Professional Responsibility
which was adopted by the American Bar Association in 1970 and in most of the
states thereafter. It addresses attorney-client business transactions explicitly in DR5104(A). MODEL CODE OF PROFESSIONAL RESPONSIBILITY (1969). Under this rule, an
attorney's responsibility to avoid conflicting interests is not confined to matters in
which the attorney represents the client vis-a-vis other parties. However, the language
of the rule suggests that the rule's requirements of disclosure and client consent will
not apply unless the attorney and client have differing interests and the client expects
the attorney to exercise his professional judgment on the client's behalf. WOLFRAM,
supra,at 480 nn.78-79 (courts have interpreted the rule to imply that in all transactions
a client expects an attorney to exercise his judgment on the client's behalf).
In 1983, the American Bar Association adopted the Model Rules of Professional
Conduct which show a heightened concern of the profession by requiring substantive
fairness to the client in attorney-client transactions. MODEL RULES OF PROFESSIONAL
CONDUCT (1983). First, Rule 1.8(a) expands the scope of attorney-client transactions
to include not only transactions directly with the client, but also transactions between
the attorney and third parties in which the attorney would knowingly acquire a
pecuniary interest adverse to his client. MODEL RULES OF PROFESSIONAL CONDUCT
Rule 1.8(a) (1983). Accord WOLFRAM, supra, at 480. Second, Rule 1.8(a) adds a
substantive requirement of fairness to the client, a concept which has surely been the
motivation for earlier rules, but which had never before been stated as a positive
requirement. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.8(a)(1) (1983). This
requirement of fairness is bolstered not only by the traditional requirement of
disclosure, but by requirements that client consent be formalized in writing and that
the client be given a reasonable opportunity to seek advice from independent counsel.
MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.8(a)(1), (2) (1983).
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businessman lawyer had not posed a major problem for the profession. The practice was not extensive and the occasional ethical problems that arose when enterprises turned sour were handled by settlement
or disciplinary action.
Recently, however, large firms in urban centers have through
internal investment pools or otherwise begun to engage in business
activities in a major way. These activities have attracted the attention
of the press, perhaps because of the break with tradition. The National
Law Journal on October 21, 1985, ran a story headlined "When Law
Firms Start Their Own Business: The Lure of Bigger Profits." 5 It
said:
Lawyers are no longer minding their own business.
Not content with just writing briefs and closing deals, at
least a dozen law firms in the last two years have decided to
start or acquire subsidiary businesses-ranging from management-consulting, economic-forecasting and newsletter-publishing enterprises to investment-banking, real estate-development
and advertising companies.
In some instances, these ventures are simply business
investments, entirely separate from the firm's practice. Such
companies are run by nonlawyer professionals with lawyers at
the firm playing an oversight role.
But in other cases, the new businesses are run by the
firm's partners with the help of nonlawyers and represent an
attempt to attract clients by expanding the firm's services.
'Growth in the legal business is limited, and lawyers are
starting to realize that there are other areas that can be
profitable,' says Bradford Hildebrandt, head of the Somerville, N.J.-based consulting firm Hildebrandt, Inc. 'We're
starting to see a lot more of this.'
Consider these examples:
Atlanta's Asbill Porter Churchill & Nellis has set up an
investment banking entity designed to serve foreign clients
looking for U.S. investments.
Philadelphia's Pechner, Dorfman, Wolffe, Rounick &
Cabot, which specialized in labor law, has acquired a consulting company that advises corporations on employee policiesand the two entities refer business to each other.
5. Stille, When Law Firms Start Their Own Business; the Lure of Bigger

Profits, Nat'l L.J., Oct. 21, 1985, at 1. Copyright 1985. The National Law Journal,
reprinted with permission.
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Van O'Steen & Partners, a personal injury firm in Phoenix, Ariz., that advertises heavily, now sells its advertising and
marketing program to other law firms.
Memphis, Tenn.'s Borod & Huggins is marketing financial
newsletters and video cassettes, as well as doing a booming
legal seminar business.
At least three major Washington, D.C., firms that had
economists on staff have formed separate companies to market
economic consulting services to outsiders. 6
said:

A somewhat similar Washington Post article on March 13, 19867

The law business isn't strictly legal anymore.
A growing number of adventuresome law firms across the
country are moving beyond writing wills and drafting briefs
to engage in a variety of business ventures, from real estate
development to economic consulting to investment banking.
A reflection of a newly competitive era for American law
firms, the trend is partly an effort to keep existing clients
happy and to attract new ones. Although some lawyers and
legal consultants warn that the ventures are fraught with peril,
both financial and ethical, the businesses also provide new
sources of income for law firms at a time when many predict
limited growth in legal business.
'It's the wave of the future,' said William M. Isaac, who
teamed up with the Washington law firm of Arnold & Porter
to form a financial services consulting firm after he resigned
as chairman of the Federal Deposit Insurance Corp. late last
year. 'I think you're going to see more and more firms doing
it. You provide your client a fuller range of services, and it
can be profitable.'
Arnold and Porter's activities were further described:
Arnold & Porter ... with 220 lawyers is the District's
second largest law firm ....
In 1983, the firm formed the

Arnold & Porter Consulting Group (APCO) and MPC &
Associates, a real estate development company. APCO's staff
of 24 Capitol Hill alumni, business administration graduates
6. Id.
7. Marcus, Lawyers Branch Out From the Law; Firm's Business Venture
Trend Excites Some, Alarms Others, Washington Post, March 13, 1986, at Al.

Copyright 1986. The Washington Post, reprinted with permission.
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and researchers does lobbying, fund raising and financial
consulting work for universities, nonprofit associations and
others; MPC's five engineers, financial consultants and management experts oversee the development of real estate projects
that APCO may recommend to a client.'
These trends have shed new light on the propriety of lawyers in
business and warrant an examination into whether or not Justice
Jacobs' message should become a rule of conduct. If it should, action
must be taken soon.
II.
What is happening today is quite different from what has happened in the past. Then isolated acts of individual lawyers were
involved; acts which for the most part were not driven by predetermined policy decisions. Today, in addition to isolated acts of lawyers,
which may or may not be more widespread, law firms as entities are
involved in business activities. These activities are not isolated or
accidental, but instead, are based on prior economic policy decisions
by the firms and often involve large sums of money.
The cases that have arisen over the years have turned almost
entirely on the matter of conflicts of interest and do not involve large
firms. For example, in Randall v. Brigham,9 an attorney agreed to
act as a surety for his client who needed bail money in return for
which the client promised to enlist in the army and pay the attorney
one half of his enlistment bounty. The attorney retained all of the
enlistment bounty, claiming that the client had agreed to pay it to
him for furnishing bail. The Court affirmed the holding of the lower
court that even if the client had agreed to pay the rest of the bounty
as bail, the attorney had taken advantage of his client's distress and
was guilty of malpractice and gross misconduct. 0 In a later case, the
Supreme Court of New Jersey disbarred an attorney for persuading
clients to invest in companies in which he had interests without
adequate disclosure of the transaction's risks or his interests therein."
8. Id. A startling example of lawyers' participation in outside businesses is
the partnership between law professor Alan M. Derskowitz and attorney Marcus A.
Weiss to open a kosher delicatessen in February of 1988 in Harvard Square. As Mr.
Derskowitz stated, "I can slice pastrami with the best of them." N.Y. Times,
November 15, 1987, at Sec. 1, Part 2, Page 58, Col. 1.
9. 74 U.S. (1 Wall.) 523 (1868). See also Roby v. Colehour, 25 N.E. 777 (Il1.
1890) (execution sale to attorney for owner at less than market value set aside).
10. Id.

11. In re Smyzer, 527 A.2d 857 (N.J. 1987).
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Similarly, in In re Harrington,2 an attorney was disbarred for participating, through the use of a nominee, in the purchase and resale of
a farm from an estate which was being handled by his firm. 3
There are no cases yet on the propriety of law firms' business
ventures, but certainly conflict considerations would apply. Advisory
opinions of various Bar ethics committees have pointed out conflict
problems, but, except in one instance, 4 none has flatly prohibited a
lawyer from entering into business transactions with clients. None has
prohibited practicing lawyers from becoming part-time businessmen
where no conflicts exist. Moreover, none of the opinions has involved
large firms.
Interestingly, the opinions often emphasize the importance of
avoiding solicitation of business by the lawyer. Thus, where a lawyer
was not permitted to share office space with a real estate broker, the
fear was expressed that, if he was allowed to do so, solicitation might
result. 51
Worry about solicitation seems to have disappeared 16 since the
advertising decisions of the Supreme Court, despite the fact that the
extent to which in person solicitation is permissible was left open by
the Court.' 7 As a result of this possibly unjustified reduced worry
about solicitation, lawyers and law firms seem to be drifting from an
attitude of professionalism toward one of commercialism.
Early concern was expressed over the question whether or not
the business activities in which the lawyer became involved with others
12. 301 Or. 18, 718 P.2d 725 (1986).
13. Id. at

-

, 718 P.2d at 734-35.

14. Bar Association of Nassau County, New York, Comm. on Professional
Ethics, Op. 84-3 (March 14, 1984) (because of inherent conflicts of interest attorney
may not act as a real estate broker in the same transaction in which he acts as an
attorney).
15. ABA Comm. on Ethics and Professional Responsibility, Informal Op. 860
(1965).
16. District of Columbia Bar Association, Legal Ethics Comm., Op. 146 (Jan.
22, 1985) (solicitation permitted when attorney recommends his own legal services to
clients of lobbying partnership in which he is a principal); Minnesota State Bar
Association, Professional Responsibility Board, Informal Op. 4 (April 1984) (No
discussion of solicitation problems in opinion on attorney/layman dual practice while
attorney continues to practice law).
17. The Court's companion decisions in In re Primus and Ohralik v. Ohio
State Bar Association established that while in-person solicitation intended to further
political aims can be characterized as associational activity within first amendment
protection, in-person solicitation by an attorney for pecuniary gain may be regulated
by the states to a greater extent because it does not enjoy similar first amendment
protection. Compare In re Primus, 436 U.S. 412 (1978) with Ohralik v. Ohio State
Bar Association, 436 U.S. 447 (1978).
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constituted the practice of law by them, and some attention is still
8
paid to this problem.'
The notion that a lawyer's highest duty is to his or her client is
repeatedly stated in the cases and is acknowledged in the ethics
opinions. 9 This is usually set against conflict problems, but the
dilemma is often satisfied by the "full disclosure" called for in rules
of conduct such as DR 5-104(A) of the Model Code of Professional
Responsibility and Rule 1.8(a) of the Model Rules of Professional
Conduct.

20

In England at the present time, practicing barristers are allowed
to engage in "other activities" only as permitted by the Bar Council. 21
As will be noted, these largely consist of noncommercial or political
activities. 22 Solicitors' rules are broader, but both the Law Society
and the Bar Council are considering the propriety of allowing solicitors
23
and barristers to become members of multidisciplinary partnerships.
The Bar Council apparently will reject this proposal.24
18. E.g., California State Bar Association, Standing Comm. on Professional
Responsibility and Conduct, Op. 1984-1 (1984); Michigan State Bar Association,
Comm. on Professional and Judicial Ethics, Op. CI-954 (August 9, 1983); Illinois
State Bar Association, Comm. on Professional Ethics, Op. 684 (Nov. 4, 1980).
19. See Newman v. Silver, 553 F. Supp. 485, 495 (S.D.N.Y. 1982), aff'd in
part, vac'd in part on other grounds, 713 F.2d 14 (2d Cir. 1983); Hafter v. Farkas,
498 F.2d 587, 589 (2d Cir. 1974); Haverty v. Haverty, 35 Kan. 438, 11 P. 364 (Kan.
1886) (bound by most scrupulous good faith); Hatch v. Fogerty, 33 N.Y. Super. (1
Jones & S.) 166 (1871) (attorney has high and responsible duty).
20.

MODEL CODE OF PROFEssIONAL RESPONSIBILITY,

supra note 4; MODEL RULES

supra note 4.
21. CODE OF CONDUCT FOR THE BAR OF ENGLAND AND WALES; 11 35, 57-58 and
Annexes 4, 7 (1985).
22. Permitted supplementary occupations include:
1. part-time public appointments such as judicial or quasi-judicial offices,
arbitrators, membership in parole boards, Royal Commissions, Press
Councils or local authorities;
2. part-time legal services such as advising producers of plays on legal
matters concerning their productions, reviewing Parliamentary Bills,
coaching students, lecturing and writing, editing and reviewing books
and periodicals;
3. part-time commercial activities (which include only the following activities) non-executive directorships of companies, chairmanship or memOF PROFESSIONAL

CONDUCT,

bership on boards of cooperative societies, names at Lloyds, and
activities as landlords or rented accommodations.

BAR OF ENGLAND AND WALES, Annex 4.
23. The Director General of Fair Trading published in August, 1986, a report
concerning restrictions on the kind of organization that professionals might offer
their services through. Although no recommendations were made with respect to
CODE OF CONDUCT FOR THE

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

[Vol. 8

No case has been found in which the English courts have considered the problems surrounding lawyers in business, 2 although there
26
are cases which have dealt with conflicts of interest.
Rules of the American Institute of Certified Public Accountants
specifically prohibit accountants either from serving on the boards of
their clients or from investing in client businesses. 27 This, however,
leaves open the question of whether or not accountants could enter
into interdisciplinary partnerships or similar business entities.
III.

The role of the lawyer in our society has been talked about,
written about and defined. Lawyers have been praised and condemned. A recent ABA study points to a decline in the "profession28
alism" of lawyers.

Certainly, the profession is, in a sense, "affected with a public
interest" and hence may be regulated .29 Not everyone can be a lawyer.
barristers because of current studies by the joint committee of the Bar Council and
the Law Society, nothing in the report indicated any intention to consider the entry
of practicing barristers or solicitors into business activities such as have been noted
here. Much attention is being given, however, to the formation of interdisciplinary
partnerships with other professions. Although the report of the joint committee has
not as yet been issued, the Bar Council has made it clear that it is opposed to such
partnerships. Director General of Fair Trading, Restrictions on the Kind of Organization Through Which Members of Professions May Offer Their Service (U.K. Aug.
1986).

24. COMMENTS ON BEHALF OF THE LONDON COMMON LAW AND COMMERCIAL
BAR ASSOCIATION ON THE LAW SOCIETY'S PAPER ON MULTI-DISCIPLINARY PARTNERSHIPS

(draft copy) enclosed with letter from John Mottram, Chief Executive, the

General Council of the Bar, to Justin A. Stanley, Esq. (Sept. 29, 1987) (letter and
draft copy on file at N. ILL. U.L. REv.).
25. Letter from John W. Hayes, Secretary General, Law Society, to Justin A.
Stanley, Esq. (Oct. 1, 1987) (no relevant case law on outside business interests of
solicitors) (letter on file at N. ILL. U.L. REv.).
26. See e.g., Gibson v. Jeyes, 6 Ves. 266, 31 Eng. Rep. 1044 (1801) (sale of an
annuity by attorney to client set aside as disadvantageous to client; attorney had duty
to put client's interests foremost and advise against transaction); Gresley v. Mousley,
31 L.J. Ch. 537, 45 Eng. Rep. 946 (1861) (sale of land by distressed client to attorney
for less than value set aside).
27. AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, CODE OF PROFESSIONAL ETHICS, RULES OF CONDUCT Rule 101 (1975).
28. REPORT OF THE COMMISSION ON PROFESSIONALISM TO THE BoARD OF GovERNORS AND THE HOUSE OF DELEGATES OF THE AMERICAN BAR ASSoCIATION, 112
F.R.D. 243, 304-305 (1986).
29. See e.g., Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 (1975); Feldman
v. State Board of Law Examiners, 438 F.2d 699, 702 (8th Cir. 1971).
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State supreme courts normally fix the qualifications for practice.
Those courts establish educational requirements, impose character and
fitness standards, sometimes require participation in continuing legal
education courses, create codes of professional conduct and impose
discipline, ranging from private reprimand to disbarment.
Lawyers are said to be officers of the court,30 or perhaps more
broadly, officers of the system of justice. Thus, in litigation, a lawyer
must neither deceive the court nor abuse the legal processes. Former
Chief Justice Burger discussed the litigator's duty in a 1986 address
to the American Law Institute:
The true function of our profession should be to gain an
acceptable result in the shortest possible time with the least
amount of stress and at the lowest possible cost to the client.
To accomplish that is the true role of the advocate. 3'
Similarly, in areas other than litigation lawyers are expected to
be competent and honest. 32 They are not to advocate or countenance
unlawful conduct on the part of their clients. 3 They are not to waste

hours .

4

However, subject to their overriding obligation to the system of
justice, lawyers' primary allegiance is to their clients. Clients are
entitled to believe that no personal interest on the part of the lawyer
will interfere with the duty of the lawyer to his or her client. In
balancing these two duties, it is absolutely essential that the lawyer
be independent in fact and make decisions based solely on his or her
best professional judgment in the interest of the client.35
Lawyers in fact are part of the system of justice. They are
essential for its proper functioning. Their duty constitutes a public
36
trust.
30. Feldman, 438 F.2d at 702.
31. REPORT OF THE COMMISSION ON PROFESSIONALISM, supra note 28, at 290.
32. E.g., MODEL CODE OF PROFESSIONAL RESPONSIBILITY, supra note 4, EC 1-5,
EC 2-30, DR 1-102(A), DR 7-101(A); MODEL RULES OF PROFESSIONAL CONDUCT,

supra note 4, Rules 1.1, 1.3, 8.4.
33. E.g., MODEL CODE OF PROFESSIONAL RESPONSIBILITY, supra note 4, DR 7-

102(A); Brown, The Decline of Lawyer's Professional Independence, N.Y. ST. B.J.,
11, 12 (Nov. 1983).

34. See, e.g., People v. Nutt, 696 P.2d 242, 24647 (Colo. 1984) (en banc)
(hours billed by attorney for researching and drafting voting trust and loan documents

disallowed as unnecessary);

REPORT OF THE COMMISSION ON PROFESSIONALISM,

supra

note 26, at 290 (quoting Burger, J., address to American Law Institute).
35. Bennett v. Martoche, 123 Misc. 2d 874, 475 N.Y.S.2d 190 (Sup. Ct. 1984).
36. Schware v. Board of Bar Examiners, 353 U.S. 232, 247 (1957) (Frankfurter,
J., concurring).
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The recitation of what a lawyer is supposed to be is obviously
the statement of an ideal. However, that does not make the qualities
less desirable as standards or as aspirations to be achieved."
The law is not a business, although as in any enterprise, there is
not only a lack of virtue but rather great risk in inefficiency and
incompetence. Further, contrary to the rule in ancient Rome,3" it is
proper that lawyers be paid for their services. In recent years lawyers
have been well paid; able lawyers today are extremely well paid.
It may fairly be asked what the public should expect of lawyers,
and what those going into the profession should expect of it.
Striving for ideals certainly is not wrong, nor is it unrealistic. It
is indeed a very practical way for society to function. Without ideals
we would welter in a morass of relativism and very likely end up with
a failing democracy.
Hence, it is appropriate for the public to expect such things as
dedication, integrity, and respect for the system of justice from its
lawyers. It is appropriate also for the public to expect its lawyers to
serve the public interest and for clients to expect total dedication to
their interests.
In discussing the legal profession, few if any have held it out as
the gateway to fortune. Experience indicates that most of today's
older generation of lawyers have not regarded the accumulation of
wealth as a primary goal in their careers. The good ones have made
comfortable livings and a few have become wealthy. Many, in recognition of their public obligations, have been generous in their pro
bono work.
The trend today, however, appears to be toward the importance
of "the bottom line" as the ultimate goal and many entering into the
profession may, in fact, see the profession as the road to wealth. 39
Although there is no definitive study of the question, many
believe that the Supreme Court's holding that advertising may be
engaged in by lawyers as a constitutional right has opened up a vast
array of problems for the profession and has moved it in the direction
of commercialism. Others, of course, welcome the change, and can
point to public benefits. However, while all should agree that policing
advertising to make sure that advertising is not false, fraudulent or
misleading is important, it is largely being ignored. This is so because
37.

"...

but a man's reach should exceed his grasp, or what's a heaven for?"

R. BROWNING, ANDREA DEL SARTO (1855).

38. H.J. Wolff, Roman Law 96 (1951).
39. See, REPORT Or THE COMMISSION ON PROFESSIONALSIM, supra note 28, at
259-60 n.55, 300; Brown, supra note 33, at 13.
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disciplinary committees simply do not have adequate funds or staffing
to undertake such a task and no one else has, or perhaps can, step in
to do the job.
Consequently, all sorts of advertising is appearing in constantly
increasing amounts as is evidenced in almost every media. Perhaps as
a spill-over effect, many of the major firms which do not advertise
in newspapers or periodicals or in the electronic media have printed
carefully-crafted brochures that are distributed where those firms
think they will do the most good, i.e., where they will produce law
business for the firms. Companies are now engaged in the business
of advising firms with respect to brochures. 4° The next step also seems
to have taken place, and it is not surprising to see firms and lawyers
routinely ask prospective clients for law business.
These developments, whether one likes them or not, have taken
place and are here to stay.
In the meantime, starting salaries for associates in large firms
have reached astronomical proportions, firms are emphasizing to their
associates and partners the importance of chargeable hours, and
loyalties within firms are eroding. As Judge John F. Grady commented:
For [the associate] to come to any conclusion other than
the fact that the dollar is what the practice is all about would
require some sort of superhuman mental gyration on his part,
because all of the stimuli to which he's exposed indicate the
exact reverse. The buck is what it's about. Get it, get it now
...
[W]hat are you worth a year later when you know
something, or five years later when you know a little more?
4
Where does it stop? '
IV.
In this atmosphere, which certainly is not without its parallel in
other fields, it is perhaps not surprising to see the entry of law firms
into businesses.
40. For example, Edelman Public Relations in Chicago, Illinois, Hill & Knowlton in New York City and Altman & Weil, located in Ardmore, Pennsylvania help
law firms develop brochures. Telephone interviews with Tara Snyder, Exhibits
Manager, American Bar Association, on October 20, 1987 and with Liza Yntema,
Account Supervisor, Edelman Public Relations on Oct. 21, 1987. Similarly, Van
O'Steen Lawyer Marketing Group, located in Phoenix, Arizona sells an entire
advertising and marketing program to law firms. Stille, supra note 5.
41.

GRADY, COMMENTARY,

IDEAL REVISITED 30

THE LAWYERS PROFESSIONAL INDEPENDENCE:

(J.B. Davidson ed. 1985).

AN
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It has been said that such a move enables the firm involved to
better serve its clients. The firm becomes more efficient and can
render more services to the client. This is likened to one-stop shopping. 42 Nevertheless, even if in unusual situations there is an improvement in efficiency and service to the client, it is doubtful over-all
whether the activity is designed to, or in fact does, make the members
of the firm better lawyers. Being practicing lawyers, however, is their
profession; that is what they are supposed to do.
The point is made that the new services are synergistic and hence
natural developments of lawyering.41 Some services may be synergistic,
but some clearly are not, and are those with synergism to be blessed
and the others not?
For those firms with large investment pools, a substantial investment with a good or prospectively good client-as in a real estate
development-can assure keeping the client with the firm not only
for that transaction, but for others. It makes competition harder for
firms that do not engage in such practices.
Whenever an investment is made with a client, no matter what
the business activity, conflicts and the evils surrounding them arise
and must be faced. Even after full disclosure, if a transaction goes
bad the pain can be great and the diversion of attention from
practicing law can be harmful to the firm and to its other clients.4
Of course, if everything always goes well perhaps no one is hurt
economically. But to make an assumption that everything will always
go well runs contrary to human experience.
Even if it is assumed that conflict questions that arise can be
handled in the ordinary course, some fundamental questions remain.
Is it not likely that the lawyer who is a part-time businessman or
the firm which engages in business activities of the kind described will
be hurt as professional lawyers by reason of the diffusion of their
interest? What happens to their role as officers of the system of
justice? What happens to their independence and their total fidelity
to the interests of their clients? Do such lawyers and firms become
42. Stille, supra note 5 (quoting Myron P. Curzan of Arnold & Porter).
43. Marcus, supra note 6 (quoting William A. Vaughn).
44. Speaking of a major real estate investment venture which had created
problems for the Los Angeles firm of Manatt, Phelps, Rothenberg, Tunney & Phillips,
Barry H. Lawrence, one of the twelve partners who left the firm in eighteen months
said: "I always told Mannett, 'Never kill the goose that lays the golden egg, don't
screw up the law practice for a real estate deal.' " Stille, supra note 5. While the
real estate deal was a good long term investment, its short term effect on younger
partners "was a disaster," causing several to "vote with their feet." Id.
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less professional, lesser lawyers? If apart from their business activities,
they are good lawyers with bright prospects for professional careers,
what more do they want?
The answer that suggests itself, of course, is money. If that does
become the primary goal of the profession, then the profession's
standards and objectives will have to be rewritten. The profession's
role in the system of justice may also have to be rethought. 45
V.
Trying to make any change in the current trends obviously would
be extremely difficult and would be powerfully resisted. Yet if some
change is thought to be desirable, the means of bringing it about are
not mysterious. The governing courts in the several states and in the
District of Columbia would have to adopt rules of professional
conduct dealing with the problem. Three possible alternatives seem to
be available.
First, the rules could proscribe the engagement by practicing
lawyers in all business activity, with such exceptions as the courts
might permit. This would be similar to the regulations now governing
the English barrister.
Second, the rules could prohibit entering into business transactions with clients. This would be similar to the rules now governing
Certified Public Accountants and would largely eliminate the relevance
of "full disclosure" of conflicts.
Third, the rules could create a supervisory body or could delegate
to disciplinary commissions authority to pass upon, in advance, all
intended business activities of lawyers and law firms. This would be
administratively more difficult and more expensive than either of the
other alternatives. Among other things, it would require the creation
of guidelines by the courts and building up of its own case law.
Constitutional challenges could be expected to all three suggestions, with the greatest being directed toward the first. Presumably,
the claim would be asserted that the right to practice law, like any
other occupation, is a liberty or property interest protected by the
federal Constitution and by many state constitutions, and that to
prevent one who is engaged in business activities from practicing law
improperly interferes with that constitutional right and violates the
45. "No man can serve two masters: for either he will hate the one, and love
the other; or else he will hold to the one, and despise the other. Ye cannot serve
both God and mammon." Matthew 6:24 (King James).
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due process and equal protection clauses.46 Such an argument might
seriously misconstrue the law. The federal Constitution does not create
property or liberty interests; they are created and defined by independent sources such as state law. 47 Thus, while a right to practice
law could not be arbitrarily denied by a state, a state may impose
conditions on the practice of law which are rationally related to the
"fitness or capacity to practice law" and not illegally discriminatory. 41
The cry would be heard that any such rule would make lawyers
"second-class citizens." However, it is precisely because lawyers are
not second-class citizens that this suggestion is made. Lawyers are
unusual citizens. They have a heavy burden in seeing that our system
of justice functions properly. 49 They have obligations to represent the
oppressed. They have always played an important role in government
from the beginning of our Republic. They are given the special
privilege of appearing in court on behalf of our citizens and our
governments. They, as no one else can, uphold the rights conferred
by the Bill of Rights for our citizens. As Justice Frankfurter stated in
Schware:
[Tihe bar has not enjoyed prerogatives; it has been entrusted
with anxious responsibilities. One does not have to inhale the
self-adulatory bombast of after-dinner speeches to affirm that
all the interests of man that are comprised under the constitutional guarantees given to "life, liberty and property" are
in the professional keeping of lawyers. It is a fair characterization of the lawyer's responsibility in our society that he
stands "as a shield," to quote Devlin, J., in defense of right
and to ward off wrong. From a professional charged with
such responsibilities there must be exacted those qualities of
truth-speaking, of a high sense of honor, of granite discretion,
of the strictest observance of fiduciary responsibility .....0
In return for these privileges, lawyers are subject to regulation
which is limited only by such constitutional considerations as due
46. Leis v. Flynt, 439 U.S. 438, 441 (1979); Board of Regents v. Roth, 408
U.S. 564, 577 (1972).
47. Of course, the proposition could be stated in reverse, since the other act
prohibited would be the engagement in business activities by one who was a practicing
lawyer.
48. Schware v. Board of Bar Examiners, 353 U.S. 232, 239 (1957).
49. 'Membership in the bar is a privilege burdened with conditions." In re
Rouss, 221 N.Y. 81, 84, 116 N.E. 782, 783 (1917) (Cardozo, J.).
50. Schware, 353 U.S. at 247 (Frankfurter, J., concurring).
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process and equal protection. In no event, however, should regulation
in the public interest be considered as rendering lawyers "second-class
citizens."
Although the constitutional issues are not free from doubt, there
is very substantial authority for the proposition that all three alternatives would be upheld.51 As previously explained, a state's interest
in regulating the admission to and practice of law within its jurisdictions is compelling. 2 In contrast, the right to practice law is not
fundamental for either due process or equal protection analysis and
state regulation of the legal profession need only be rationally related
to the goal of protecting the public interest. 3 Thus, the question will
be whether a ban on some business transactions by practicing lawyers
will further the state's interest in ensuring adequate, competent and
loyal representation by counsel by reducing the possibilities for conflicts of interest, time constraints which interfere with thorough
attorney preparation, improper influences on professional judgment
and an appearance of impropriety. The special role of attorneys as
officers of the court, in conjunction with the acknowledged, broad
power of the state to regulate the profession to promote public
4
welfare, will weigh toward a finding of rationality.
VI.
In its 1986 report, the American Bar Association Commission on
Professionalism discussed the question of lawyers in business. It
concluded:
It seems clear to the Commission that the greater the
participation by lawyers in activities other than the practice of
law, the less likely it is that the lawyer can capably discharge
the obligations which our profession demands. The Commission views the trend as disturbing and urges the American Bar
Association to initiate a study to see what, if any, controls or
prohibitions should be imposed.5
That study has not as yet been undertaken. The growing parameters of the problem, which are here outlined, strongly argue for
51. It is interesting to note, in this connection, that no case has been discovered
which even challenges the proscription rule of the Certified Public Accountants.
52. Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 (1975).
53. Williamson v. Lee Optical Co., 348 U.S. 483, 488 (1955).
54. Randall v. Bringham, 74 U.S. 523, 527-28 (1868); Schwartz v. Judicial
Retirement System of New Jersey, 584 F. Supp. 711, 722 (D.N.J. 1984); Hirschkop
v. Virginia State Bar, 421 F. Supp. 1137, 1147 (E.D. Va. 1976).
55. REPORT OF THE COMMISSION ON PROFESSIONALISM, supra note 28, at 281.
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the advancement of such an empirical study. The American Bar
Association or another appropriate entity would render a great service
to the profession and to the public by undertaking it. Further delay
or failure to undertake such a study will inevitably lead to the
alternative of governmental regulation which would be antithetical to
the necessary independence of the bar.

